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" NOTICE TO DEFEND

VOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims

set forth in the following pages, you must take action within TWENTY (20) days
after this complaint and notice are served, by entering a written appearance
personally or by attorney.and filing in writing with the court your defenses or
objections to the claims set forth against you. You are warned that if you fail to do .
so, the case may proceed without you and a judgment ma¥-be entered against you
by the court without further notice for any money claimed in the complaint or for
any other claim or relief requested by the plaintiff. You may lose money, property

or other rights important to you.

YOU SHOUD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT
HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW. THIS :
OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER, —

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO
PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT OFFER LEGAL
SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE,

LAWYER REFERRAL SERVICE
The Allegheny County Bar Association
920 City-County Building

414 Grant Street 4 < -i%
Pittsburgh, PA 15219 "




' 4037 Perrysville Avenue 1605 Lowry Street
Pirtsburgh, Pennsylvania 15214 S Picrsburgh, Pennsylvania 15212
(412) 931-2688 . (412) 322-7677 '
EVELYN S. BERWICK, M.D.
INTERNAL MEDICINE - FAMILY PRACTICE
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G. D. No.04-20100

IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

CIVIL ACTION
DR.EVELYN S. BERWICK, )
Plaintiff, ;
V. ; G.D. No. 04-20100
UPMC HEALTH SYSTEM, ;
Defendant. ;

DEFENDANT’S BRIEF IN SUPPORT
OF PRELIMINARY OBJECTIONS TO PLAINTIFEF’S COMPLAINT

AND NOW COMES the Defendant, UPMC Health System (“UUPMC”), by and through
its attorneys, Dickie, McCamey & Chilcote, P.C, and files the following Brief in Support of its

Preliminary Objections in the Nature of a Demurrer and in support of which, aver as follows:

ARGUMENT

I. PLAINTIFFS’ COMPLAINT SHOULD BE DISMISSED FOR FAILURE
TO STATE A CLAIM UPON WHICH RELIEF MAY BE GRANTED.

Plaintiff has failed to set forth sufficient allegations and hence has failed to set forth a
cause of action upon which relief may be granted.

Under Pa. R. Civ, P, 1019(a), the material facts upon which a cause of action is based
shall be stated in concise and summary form If a concise and responsive answer cannot be

made, the complaint is defective Mason-Heflin Coal Co. v. Curiie, 270 Pa. 221, 113 A. 202

(1921). A complaint may be found insufficient where the allegations of the cause of action are

vague, concerned with broad generalities, lack specificity, and contain no reference to time,
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place o1 nature of event of situation against which a purposeful answer could be made. Framlau

Corp. v. Delaware County, 223 Pa. Super. 272, 299 A.2d 335 (1972).

In a negligence action, the plaintiff’s complaint must set forth all of the facts or
circumstances and the defendant’s specific acts or omissions on which the assertion of
negligence is predicated. Feingold v. Hill, 360 Pa Super. 539, 521 A.2d 33 (1987) The
allegations must be in either direct and positive terms, ot by setting out facts from which the fact
of negligence can fairly and legally be inferred  Amer v. Sokol, 373 Pa.587, 96 A.2d 854
(1953).

In the instant case, Plaintiff has not set forth any allegations sufficient to allow Defendant
to make an intelligent responsive answer. Plaintiff’s single sentence of factual allegations
contains vague, unspecific references regarding an “etroneous referral” to a physician’s health
program. See Plaintiff’s Complaint at P: 3. Plaintiff has not averred that this defendant owed a
duty or that there was a breach of that duty; that the breach was a proximate cause of or a
substantial factor in bringing about the harm or how the Plaintiff suffered damages as a direct
result of the harm. Therefore, Plaintiff has failed to state a cause of action against UPMC Health
System upon which relief may be granted. Accordingly, UPMC Health System respectfully

requests that this Honorable Court enter an Order dismissing this Complaint.

CONCLUSION
Based on the foregoing, Defendant UPMC Health System respectfully requests that this
Honorable Court enter an Order dismissing the Complaint because the Plaintiff has failed to state

a claim against them upon which relief can be gianted. In the alternative, Defendant respectfully
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requests that this Honorable Court enter and Order requiring Plaintiff to amend the Complaint in
conformity with the Pennsylvania Rules of Civil Procedure.
Respectfully submitted,

DICKIE, McCAMEY & CHILCOTE, P C.

"LM;%\R

Thomas H. May, Esquue
S. Manoj Jegasothy, Esquire

By:

Attorney for Defendant UPMC Health System
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CERTIFICATE OF SERVICE

I, Thomas H May, Esquire, hereby certify that true and coirect copies of the
foregoing Defendant’s Preliminary Objections to Plaintiff's Complaint, Brief in Support of
Preliminary Objections' and Proposed Order of Court have been served upon the following
counsel/parties of record this (g_ day of September, 2004, by U S. first-class mail, certified

return receipt requested, postage prepaid, to the following:

Dr Evelyn S. Berwick
1524 Trotter Drive

Pittsburgh, PA 15227
Plaintiff Pro Se

DICKIE, McCAMEY & CHILCOTE, P C.

D

Thoras H May, Esqui:z::;).‘

Attorneys for Defendant UPMC Health System
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

CIVIL ACTION
DR. EVELYN S. BERWICK, )
Plaintiff, ;
V. ; GD. No. 04-20100
UPMC HEALTH SYSTEM, ;
Defendant. ;
ORDER OF COURT
AND NOW, to wit, this ____ day of , 2004, upon consideration

of the foregoing Preliminary Objections to Plaintiff's Complaint filed on behalf of the Defendant
UPMC Health System, it is hereby ORDERED, ADTUDGED and DECREED that the same are
granted and Defendant UPMC Health System is dismissed from this case, with prejudice.

BY THE COURT .




IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

DR EVELYN S. BERWICK,
Plaintiff,
V.

UPMC HEALTH SYSTEM,

Defendant.
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Issue No.

PRAECIPE FOR ENTRY OF
JUDGMENT OF NON PROS

Code:

Filed on behalf of:
UPMC HEALTH SYSTEM, Defendant

Counsel of record for this party:

Thomas H. May, Esquire
Pa. 1D, #25953

S. Manoj Jegasothy, Esq.
Pa 1D. #80084

DICKIE, McCAMEY & CHILCOTE, P.C

Firm #0067
Two PPG Place, Suite 400
Pittsburgh, PA 15222-5402
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PRAECIPE FOR ENTRY OF JUDGMENT OF NON PROS

TO THE PROTHONOTARY:

Kindly enter judgment of non pros against Dr Evelyn S Berwick, Plaintiff in the within
medical malpractice claim against UPMC Health System, Defendant in the above-captioned

matter,

I, the undersigned, certify that the Plaintiff named above have asserted a medical
malpractice claim against the Defendant named above, that no Certificate of Merit has been filed
within the time required by PaR C.P. 1042.3, and that there is no motion to extend the time for

filing the Certificate pending before the Court.

DICKIE, McCAMEY & CHILCOTE, P.C.

Thomas H ire
S. Manoj Jegadothy, uire

Attorneys for Defendant UPMC Health System
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